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I. INTRODUCTION
Pursuant to 40 C.E.R. §124.19, Petitioners Black Mesa Water Coalition, Diné C.A.R.E,,

To Nizhoni Anj, Center for Biological Diversity and Sierra Club (hercinafter “Petitivuers™) by
and through the undersigncd counsel hereby submils this petition for rcyiew of the 11.8.
Environmental Protection Agency’s (“EPA’s”") NPDES Permit Renewa) for the Black Mcsa
Project; Peabody Black Mesa NPDES Permit No. NN0022179 (“NPDES”).! EPA's NPDES
permit authorizes continued discharge from over 111 optfa.lls from both permanent and
temporary waste “ponds” at Peabody Western Coal Company’s (“Peabody’s”) Black Mesa and
Kayenta Mines, many of which are exceeding Water Quality Standards (“WQS”).

| The permit only covers a limited number vl vurfalls and docy not address or analyze
possible ciisclulrges ﬁom all of the over 230 permanent and temporary impoundments at the
Black Mesa and Kayenta mines. EPA’s NPDES Permit authorizes Peabody 1o monitor only
“20'71{” (i.c. 22) of thc 111 outfalls co‘vered by the permit and as identified and determined by
Peabody. EPA Facr Sheer at 19-20. Of the sitcs sclectively monitored by Peabody, discharges
from 21 impoundments are currently in violation of Water Quality Standards (“WQS”"). See
Proposcd NPDES permit at 9-11. Additionally, and despite the fact Uiat EPA’s pormit adds

“several new outfall locations™ and is being issued concnrrent with the Federal Office of Surface

! Availablc on the U.S. EPA’s website. See

hip/iwww.ena.gov/region9/water/npdes/permits html. (providing the permit, fact sheet and
coramment response).

® To date, EPA has refused to identify which outfalls have been added to or eliminated from the
NPDES issued to Peabody. Instead, the agency has placed the burden on the reviewing public to
figure out which outfalls have heen added or eliminated. As stated by the agency. “[w]hile EPA
did not present a detailed description...of each of the more than 100 outfalls, a comparison of the
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Mining Reclamation and Enforcement’s ("OSM’s”) decision 10 reiew Pcabody’s operating
perim’t for the Kayenta Mine (a connected uction),'EPA did not analyze the impacts .of permit
issuance in an Environmental Impact Statement (“E1S”) or Environmental Assessment (“EA”).

. EPA issued this NPDES permit to Pcaﬁody becéuse the Black Mesa Complex is on
Navajo and Hopi lands. While both the Navajo and Hopi have approved programs and treatiment
as a state status, EPA is respon.siblé for permit issuance and ensures compliance with applicable
Federal and tribal WQS.

As set lorward herein, Petitioners contend that EPA committed numerous significant and
proccdural ervors in connection with issuing the NPDES to Peabody. Bascd on the errors listed
pelow, Petitioners request that the Environmental Appeals Board (“EAB” or “Board™) grant the
petition for revicw and remand tﬁc NPDES to EPA with instructions for EPA to cortect all
substantive and pro'cedural shortcomings and provide for appropriate supplementa) public notice
and comment after the required analyses have been completed and the permit has been corrected.

For the reasons discﬁssed more fully below, including CPA’s representation that the
agency’s administrative record will be available in “1 1o 2 waeks."' Petitioners request a 30-day
extension of time until November 18, 2010, to file a supplemental brief with a complete and
detailed description of each objection 10 the NPDES permit and the factual and legal

justifications for such objections.” Beginning on October 11, 2010, Petitioners attempted to

two permits [i.e. the previous permit and the newly proposcd permit| provides a list of the outfall
[sic] climinated or added.” EPA Response to Comment at 23,

* Petitioners request this extension of time to submit “specific information™ (in this case, EPA's
administrative record) to “demonstrate why the permitting authority’s response to [Petitioners’]
uljections warrants review,” in order to fully comply with the Board’s filing requirements as
outlined in the EAB Practice Manual. EAB Practice Manual at 33. ' '
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confer on multiple occasions with EPA Region 9, Regional Counse! Julia Jackson and Samuel
Brown via multiple voice and clectranic mails. EPA did not provide a timely response to and
position on Petitioners’ request for a 30-day extension of time to file a supplemental brief.

IL  PETITIONERS HAVE STANDING AND THE BOARD HAS JURISDICTION
- OVER THIS APPEAL

Dach Detitioner satisfies the threshold raqu?reménts for filing a petition for review under
40 CER. Part 124. In particular, organizational Petitioners have standing to petition for review

of the permit deéision because cach organization participated in the public comment period. See
40 CFR. §124.19(a). Petitioners filed written comments during the public comment period.
See, Ccmmenf Letier (Exh. 1). Members of petitioners® organizations also participated in public
hearing on the NPDES. The issues raised by Petitioners herein were raised with ET’A both orally
and in wﬁting dwing the public comment period. Conseguently, the Board has jurisdiction 1o -
hear Peritioners’ timcl)} request for re\}iew. See 40 CF.R. §71.11{g).
. STATEMENT OF FACTS

EPA issued a NPDES permit for the mine complex in 2009 and later, after appeal to the
EAB by Petitioners, voluptarily withdrew the permit on November 20, 2009 to provide for
additional public review and comment. EPA’s NPDES permit was re-issued in draft form uu
January 20, 2010 whereby “CPA modificd tﬁc permit several times 1o incorporate new om,fal‘ls
and eliminated expired ourfalls due to the ongoing mining activities.” See Proposed Permit Fact
Sheet (January 2010) at 1. During the comment period, Petitioners timely submitted written
comments on April 27, 2010. Members of Petitioncrs"orgahizations also participated in public
hearings in Kaytenta, Arizona and Februrary 24, 2010 in Kykostmovi, Arizona. On September
16, 2010, EPA issued the NPDES pémxit ta Peabody.

4
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EPA’s NPDES permit authorizes conlinﬁed discharge hom over 111 outfall locations
from perrhzmeut and tcrmporary waste “ponds;’ at Peabody’s Black Mesa and Kayenta Mines. At
least 21 discharges from Peabody’s impoundments are already arc cxceeding WQS. EPA Fact
Sheet at 10-12. In authorizing Peabody’s continued discharge of pol,iutants in violation of WQS,
EPA relies on a Seep’ Monitoring and Management Plan developed by Peabody. Id. Pcabody’s
plan, in tun, calls for and relies upon EPA issﬁance of “regulatory variances” for at least twelve

| of the ongoing WQS violations. 7d.

Additionally, EPA’s issuance ol a NI;'DES permit to Peabody relies, in whole or in part.
on a, now vacated, “technjcal review” and apprdval by the Federal Office of Surfacc Mining
Control and Enforcement (“OSM”) of Peabody’s Sediment Control Plan. OSM's aumon'zatiuﬁ
would have allowed Peabody to eliminate numeric effluent limitations at the wastewatcr
discharge points and replace these limitations with Best Management Practices (“BMPs”)
implemented via a Sediment Control Plan. However, OSM's authorization, which was part of a
Life of Mine operating permit amendment, was vacated on January S, 2010 by an Administrative
Law Judgc. |

Finally, and as EPA was in the process of rene:wing an NPDES for the Kayenta and Black
Mesa Mines, OSM was in the process of renewing an operating for Peabody's Kayenta Mine.

As of the date of filing of this Perition for Review, OSM has not approved permit a renewal for
the Kayenta Mine and no federal agency has initiated a NEPA process which is required for

these connected “major federal actions.™
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IV. ISSUES PRESENTED FOR REVIEW

This petition for review is necessarily limited to three };;ieces of informati;)n (final permit,
fact sheet and response to comments) available from the agency at the date of filing and reflects
the issues that were raised in public comments on the draft permit. The information availablc to
Petitioners provides grounds for Board review. However, Petitioners rescrve the righf to
supplement this petition once Petitioners receive and are able to review the administrative record.
The iééues Jjustifying review and remand of this ;;crm.it include:

Fkailure to comply with the Clcan Wawacz, 33 US.C. § 1251 et seq. (“CWA"”)

(1) FPA's failure to first identify whether the receiving waterbodies are compromised
dcspitb permit-based limits on point~-source pollutant discharges, and if so, without first ensuring
that Total Maximum Daily Loads (“TMDLs") are established for tﬁe tribal land portion of the
Little Colorado River Watershed, and in particular, Moenkopi Wash Drainage and Dinnebjto
Wash Drainage. Comment Letter (Exh. 1) at 3-6.

(2) EPA’s failure 1o require monitoring of discharge from all 111 outfalls covered by the |
NPDES permit. EPA’s NPDES Permit authorizes the operator 1o monitor only “20% of outfalls';
as identificd and determined by Peabody. Comment Letter (Exh. 1) 19-20.

(3) EPA’s fajlurc to provide ¢ffluent limits on Peébody’s discharge for anything but
suspended solids, iron, and pH. NPDES Permit at 3.

(4) EPA’s failure to enforce Water Quality Standards (“WQS™) and requirc Peabody to
address and terminate ongoing WQS caceedances prior to permit issuance. See Proposed

NPDES permit at 9-11 (identifying 21 impoundments with WQS cxceedences).
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(5) EPA’s failure to ensure that the permitted discharges ur oﬁt&ns from earthen
impoundments have been or will be prcperiy pcrmin:cd in the first instance by the Army Corps of
Enginesre (“Corps”) unier Section 404 of the CWA-—especially where as here, EPA’s permit
covers and “addresses the construction of néw impoundments.” NPDES Permit at 8.

(6) EPA’s failure to properly determine that discharges from Peabody’s 111 outfalls and
230 impoundments do ot present a “reasonable potential” to cause or contribute to an
exceedence of water quality standards based on actual momtoring data from ull outfalls and
impoundments. Comment Leter (Exh. 1) at 7.

(7) EPA’s reliance in whele or in part on OSM’s, now vacated, “technical review” of
Peabody's Sediment Control Plan for pur;ﬁcscs of approval of the NPDES Permit is an abuse of
discretion. Comment Leucr (Exh. 1) at 10. |

Failure to comply with the National Environmental Policy Actd2 U.S.C. § 4321, et seq.
(“NEPA™) '

(8) EPA’s failure to analyze the impacts of adding and eliminating new discharges to
Peabody’s NPIDES permit in an environmental impact statement (“E‘IS‘”) or environmental
‘ assessment (“EA™). Fact Sheet at 2 (January 2010)(*'several new outfall locations have been
added and several liave been climinated to reflect changes in ongoing minjng activities.”).* No
NEPA document has ever asalyzed LPA's authorization of discharpes at Peabody’g Black Mesa
Complex which were first issued on December 29,2000, Bven if a lawlul NEPA document had

been prepared in 2000. changed circumstances prevent reliance on determinations made in 2000.

¢ Neither the draft permit nor the fact sheet identifies whar outfalls have been added or
clirninated.
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(9) EPA’s pefmit also “incorporates new regulatory requirements for the Western
Alkaline Coal Mining Subcategory for reclamation areas that were promulgated in January
2002...."7 Id. EPA’s permit specifically covers ';ncw sources” as defincd by Scction 306 of the
CWA, 33 U.S.C. § 1316, (i.c.. new outfallg) which shoul& have been analyzed under NEPA. 33
U.S.C. § 1371(c)(1)(“discharge of any pollutant by a new sourcé .. shall be deemed a major

" Federal action significantly affccting the quality of the human environment” within the meaning
of NEPA)(emphasis supplied).

(10) There are multiple connected actions that must be nnalyicd in an EIS or FA
including; but not limited to, OSM’s proposed permit renewal for the Kayenta Mine;® OSM’s
“technical rgview” of Peabody’s Sediment Contro): and/or, any and all 404 permitting by the
U.S. Army Corps of Engineers.

Failure to Comply with the Endangered Species Act, 16 U.S.C. 881531, et seg. ("ESA”

(11) EPA’s failure to ensure through consultation with U.S. Fish and Wildlife Service
(*FWS§™) that no jeopa:dy to the continued cxistence vl thrcatencd and cndangered species would
vecur or that adverse modification of their critical hahitat would occur and as required by
Scction 7(2)(2) of the Endangered Species Act (“ESA™). 16 U.S.C. §1536(a)(2). Comment
Letter (Exh. 1) at 11-17. |

Failure 1o Camply with Other Federal Statutes, Regulations and Executive Qrders

(12) EPA’s failure to make public during the draft permitiing stage the monitoring data
upon which many of the assertions in Peabody's application rely. Rather than data that shows

analyses and trends over the decades that have been monitored, Peabody’s application and data

* A highly incompletc version of the permit application is availahle on OSM's website:
http://www.wrcc.osmre.gov/
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made publicly available from EPA include only summaries of the duta and only for sites that
have had excecdences. The absence of a complete monitoring data prccludés the public (and by
extension the agency) from forming a defensible conclusion on the adequacy of the permit.
Cornmg:n-t Letter (Exh, 1) at 2-3.

(13) EPA’s failurc to hold m;,aningful public bearings in i:hc impacted community.
EPA’s hearings were held in February during a time when the Navajo Nation was under a state
of emergency duc to winter weathér conditions and during the month when the Hopis
traditiopally undertake their reli‘gious cereinonjes.  Additionally, agency officials from the
Corps, OSM and FWS were not present at the hearings and were therefore unable 1o answer any
related questions.. Comment Letter (Exh. 15 al 1-2.
V. MOTION FOR EXTENSION OF TIME TO FILE SUPLEMENTAL BRIEF

Petitioners hereby move for a 30-day extension of time, until November 18, 2010, to file

- a supplemental brief in support of their Petition for Review. 1In general, the Board will grant

reasonable extensions of time for good cause shuowu, The IDoard routincly grante such
entensions, Se« In re: Paabody Western Coal Company Black Mesa Permit, Order Granting
Extension of Time to Filc Response (September 29, 2009)(granting a 30-day extension of time
based on voluminous records and unavailability of experts); Jn re Northern Michigan Universizy,
Order Granting Motion for Extengion of Time to File Response (July 10, 2008)(granting a 20 day
extension where Michigan .requested “additional time to evaluate and respond to the petition due

-to the number and complexity of legal arguments..."; In re Deserer Power Elcctric Cooperative, \

Order Granting Extension of Time (Feb. 12, 2008): In re ‘CnnncoPhillips Co.. Order (Oct. 1.

2007).

Petition for Review; EPA's NPDES Permit Renewat for the 1lack Mosa Pruject:
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Additionally, the Board will, wherc appropriate, grant extensions of time to file
supplemcutal bricfing on an initial petition for review, As the Board has explained, “[t]hé Board
haus, on occasion and for good cause shown, grgntcd this kind of motion and entertained sﬁch
supplemental briefs.” In re Town of Murshfield, NPDES Appeal 07-03, slip op. fn. 10 (EAB,
March 27. 2007).

Tn this instance, a 30-day extension of time is reasonable and appropriate. The complete
administrative record has not been provic{ed to Petitioners. As stated by Petilivners in their

. comunent lever,

The Administrative Record provided to BMWC by the agency is entirely inadequate,
Although there are numerous documents cited in the pormit application that would assist
the public in assessing the validity of EPA’s assertions and the adequacy of the proposed
NPDES permit, these materials are not part of the agency’s Administrative Record. Their

. absence precludes the public (and by extension the agency) from for mmg a defensible
conclusion on the adequacy of the proposed perrmf

In particular, the Administrative Record does not include the monitoring data upon which
may of the assertions in the application rely. Rather than data that shows analyses and -
trends over the decades that have been monitored, the application and the Administrative
Record include only summaries uf the data. Turther, these summaries are presented only
for sites that have bad exceedences and report only the number of exceedences and the
rangss and averages. Abgent entirely are time scries data from which one might extract
insights with respect to either typical trends or anomalous trends at specific points.
Letters in the Administrative Record seemingly acknowlcdge that meaning ful trends may
possibly exist (and allude 1o specific trends ih general terms), but again ny Jdata is

provided in the application, the permit or the Administrative Record from whxch to view
wr upderstand those discussed or others that may be present.

Thix inadcquacy applies to both water chemistry and flow rates. Flow rates are simply
{and gencrally) lsted as the numbers of occasions with flow, with ponded water, with
wetness, or with dry. The information on flow rates provided in the record provides no
meaningful undersianding of the sequencing, duration, or magnitude of flow.

Among the more important missing documents are the results of the annuaj seep
investigations that track conditions at some impoundment locations over a period of

about a decade. These reports are cited and clearly relied upon by the applicant and EPA,
but are not part of the Adrainistrative Record and accessible by the public for

10
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independent review and assessment.

Finally, the record fails to include maps showing the location of the outfalls. The record
is also devoid of any related 404 permitting materials from the Army Corps of Engineers.

BMWC respectfully requests that these materials be incorporated into the agency’s
Administrative Record and that the draft permit be re-noticed for additional public review
and comment,

BMWC notcs thot on March, 29, 2010, the Center for Biological Diversity submitted a

Freedom of Information. Act (“FOIA”) request to EPA for all records related to the
_proposed NPDES permit. At a minimum, BMWC et al. should be allowed to supplement

their comments on the NPDES permit 60-days aftcr releasc of any records uader FOIA

by the agency.

Comment Letter (Exh. 1)(emphagis in orjginal) at 2-3. EPA has yet to make available the full
administrative record before the agency and for purposes of ébpeal. See

hig://www.epa. goviregion9/water/npdes/permits. html (providing only the perruit, fact sheet and
comment response). This issue has not been remedied by the agency and for purposes of
preparing the present appeal.

Petitioners respectfully assert that it would Ue unreasonable to expect Petitioners to
proccess this (incomplete) administrative record. fully evaluate EPA’s very technical response—
and in a manner appropriatc with the interests of tribal .petitioners--and prepare a complete and
robust factual and legal analysis in support of a petition for review in just 30 days. Petitioners
rcspeétfully assert that it is in the best interest of {hc Board 10 allow sufficient time for a well
crafted and fully developed bricfing.

Petitiopers exercised due diligence and contacted both EPA staff and rcgional counsel to
determine when EPA anticipaied filing of the administrative record. Based on the email

representation of Mr. John Tinger, EPA Region 8 NPDES Permits Manager dated October 13,

. 11
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2010, EPA state that the AdnﬁnistratichRecurd for the Black Mesa Complex NPDES will be
available and submiteed 1o buth the Board an& Dotitioners within "a week or twn” of filing of the
" present Petition for Review. |

Finally, neither EPA nor the permittee would be prejudiced by the Board’s grant of the
requested extension of time. The NPDES permit is a renewal, not a new permit. Thus,
Peabody's operations will, iv all likelihood, continuc to go forward.

For the reasons set forward above, Petitioners have good cause for an exlension of time
and the Board should grant petitioners' request for a 30-day oxtension of time, until November
18, 2010 to file a supplememntal brief in suppart of their Petition,

..-”'4
RESPEETFULLY SZBMITTED on Monday, October 18, 2010.

o

P e

“ - Brad A. Battlerr, OO Atty # 32816
Trayis Stills, CO Aty #27509
Energy Minerals Law Center
1911 Main Ave., Suite 238
Durango, Colorado 81301
Phome, (970) 247-9334
FAX: (970) 382-0316
E-mail; brad.bartlett @ frontier net
E-mail: stills @ frontier.net

12
Feiton for Review: EPA's NPDES Pormit Renawal for the Black Mewx Project:
Peabody Black Mesa NPDES Permit No, NNGO22179

Received  10~18-2010  14:08 From-870 382 0316 To~USEPA ENVIRONMENTAL Page 013


mailto:stills@frontier.net
mailto:brad.bartlett@frontier.l1.et

lB/17/2818 B85:37 378-382-8316 EMLC PAGE 14/33

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on October 18, 2010 be caused a copy of the
foregoing tn he served by fax and overnight mail on:

U.S. Environmental Protection Agency
Environmental Appeals Board

1200 Pennsylvania Avenue, NW
Waushington, D.C. 20460

Fax; (202) 233-0121

By first class mail to:

Douglas i. Eberhardr, Chief
NPDES Permits Office

11.8. EPA

75 Hawthorne Street

San Francisco, CA 941053901

U.S. Environmental Protection Agency
OTtlice of General Counacl

1200 Pennsylvania Avenue, NJW,
Washington, D.C, 40460

And by electronic mail to:

John Tiﬁger
U.8, EPA Region IX
NPDES Permits Branch

Email: Tinger.Tohn@epamail.epa.gov

Samuel Brown

Assistant Regional Counsel

EPA Region IX

Email: Brown.Samuel @cpamail.cpa. gov
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Energy Minerals Law Center

a nonprafil law firm serving communities impacted by energy development

1911 Main Avenue, Suite 238, Durango, Colorado 81301
Phone: (970) 247 9334 Fax: (970) 382 0316

Email: cmic@frontier.net

April 27. 2010

BY CERTIFIED MAIL RETURN RECEIPY REQUESTED
BY ELECTRONIC MAIL

John Tinger

U.S. EPA Region 1X

NPDES Permits Branch
(415)972-3518

Email: Tinger.John@epamail.cpa.goyv

Re:  Comments on Proposed NPDES Permit No. NN0022179 (Januwary 201.0)
Dear Mr. Tinger:

On behalf of Black Mesa Water Coalition, Diné C.A.R.E., To Nizhoni Ani, Center for Biological
Diversity and Sierra Cluh (hercinaficr “BMWC™), the undersigned attorney(s) respectfully
submit these comments on the proposed Peabody Western Coal Company-Black Mesa Complex
NPDES Permit No. NN0022179 (January 2010)(hereinafter “NPDES Permit™).

L. Request for Additional Public Hearings and A Community Workshop

At the outset, we would like to thank the U.S. Environmental Protection Agency (“EPA™) for
holding twu public hearings on the NPDES Permit. However, wc are exircmely disappointed
that EPA elected to hold such hearings in February during a time when the Navajo Nation was
under a state of emergency duc to winter weather conditions and during the month when the
Hopis traditionally undertake their religious ceremonies. Not only did we alert you to these
conditions prior to the hearings, most if not all of the pcople who were able to attend the hearings
mentioned the weather as a cause for the low urnout and decreascd public participation.

Additionally, and although BAMWC had specitfically requested it in prior comments to the agency.
the 1.S. Army Corp of Engincers, the Federal Office of Surface Mining Control and
Enforccment ("OSM™) and U.S. Fish and Wildlifc Scrvice were not present at the hearings and
were therefore unable to answer any related questions—such as how EPA's permilling decision
15 impacted by remand of the OSM’s Life-of-Mine permit by Administrative Law Judge Holt.

Further, and as directly requested by BMWC and as suggested by the agency. during our face-to-
face meeting in San Francisco. California, EPA should have held additional hearings or a
community workshop on the proposed permit and prior to the expiration of the deadline for
public comment. Such actions would have gone a long way loward broadening community
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understanding of EPA’s permitting procedures and EPA’s compliance with environmental justice
requirements.

BMW( again requests an additional public hearing and/or community workshop be held within
sixty (60) days of receipt of this letter to address the very serious and substantial issues and
concems raised herein.

Many of the peopie direclly impacted by CPA’s permit issuance were unzhle to make the public
hearings which EPA knowingly scheduled in remote parts of the reservation in the middle of
winter during a time of cercmony. Here, many impacted Navajo and Hopi tribal members, if
they speak English at all, speak English primarily as a second language. Additionally, many
Native American communities in the Black Mcsa area bear a disproportionate share of
Peabody’s ongoing and potentially permanent discharge of numerous pollutants onto tribal lands.
These communities often lack the political agency and cconamic Icverage required for effective
participation in environmental decision-making processes. Further, EPA owes a trust obligation
to indigenous people and therefore needs to ensure that tribal peoplc and lands arc not being
dispropnrtionately impacted by Peabody’ s massive mining apcration and ongoing discharge of
pollutants.

EPA’s public hearings were not meaningful and were carricd out in such a manner so as to
exclude (rather than maximize) public—and in particular triba] member—participation.
Exccutive Order 12898 (Feb. 11, 1994) (“EO 12898”) requires that cach federal agency must: (1)
identify and address the disproportionatcly high and adverse human health. environmental,
social. and economic effecls of agency programs and policics on communities of color and Jow-
income; and (2) develop policies, programs, procedures, and activitics o crovure rhat thess
specific impacted communilies are meaningfully involved in environmental decision-making. 59
ed. Reg. 7629 (Fc¢b. 16, 1994). BMWC rcapectfully requests that FI"A comply with these
procedures and provide [or more meaningful community involvement by, at a minimum, holding
additional hearings and a community workshop.

II.  Imadcquacics in the Agency’s Administrative Record

The Administrative Record provided to BMWC by the agency is cntirely inadequate. Although
there arc numcrous documents cited in the permit application that would assist the public in
assessing the validity of EPA’s assertions and the adequacy of the proposed NPDES permit,
these materials are not part of the agency’s Administrative Record, Their absence precludes the

public (and by extension the agency) from forming a defensiblc conclusion on the adequacy of
the proposed permit,

In particular, the Administrative Record does not include the monitoring data upon which may of -
the assertions in the application rely. Rather than data that shows analyses and trends over the
decadcs that have been monitored, the application and the Administrative Record include only
summaries of the data. Further, these summaries are presented only for sites that have had
exceedences and report only the number of excccdences and the ranges and averages. Absent
entirely arc time scries data from which one might extract insights with respect to either typical
trends or anomaluus trends at specilic points.

[
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Letters in thc Administrative Record seemingly acknowledge that meaningful trends may
possibly exist (and allude to specific trends in general terms), but again o data is provided in the
application, the permit or the Administrative Record from which to view or understand those
discussed or others that may be present.

This inadequacy applics to both water chemistry and flow rates. Flow ratss arc simply (and
generally) listed as the numbers of occasions with flow, with ponded water, with wetness, or
with dry. The information o flow rates provided in the record provides no meaningful
understanding of the scquencing, duration, or magnitude of flow.

Among the more important missing documents are the results of the annual seep investigations
that track conditions at some impoundment locations over a period of about a decade. These
reports are citcd and clearly rclied upon by the applicant and EPA, but are not part of the
Administrative Record and accessible by the public for independent review and assessment.

Finally. the record fails to include maps showing the location of the outfalls. The record is also
devaid of any related 404 permitting matcrials from the Army Corps of Enginecrs.

BMWC respectfully requests that these materials be incorporated into the agency’s
Administrative Record and that the drafl permiit be re-noticed for additional public review and
comment.

BMWTC notes that on March, 29, 2010, the Center for Biological Diversity submitted a Freedom
of Information Act ("FOIA™) request to EPA for all records related to the proposed NPDES
permit. Ata minimum, BMWC et al. should be allowed to supplement their comments on the

NPDES permit 60-days after release of any records under FOTA by the agency.

MII. Clean Water Act Compliance ‘

A. TMDL’s Are Not Established for Moenkopi and Dinnebito Drainages

It is unlawful for EPA to issue a NPDES Permit for new sources unless and until Water Quality
Limited Segments (“WQUS™) and Total Maximum Daily Loads (“TMDLs") arc established for
Mocnkopi Wash Drainage and Dinncbito Wash Drainage.

Congress cnacted the Clean Water Act, 33 U.S.C. § 1251, et seg. (“CWA?) “(o restore and
maintain the chemical, physical, and biological integrity of the Nation’s watcrs.” 33 U.S.C. §
1251(a). The Act seeks to attain “water quality which provides for the protection and
propagation of fish, shellfish, und wildlife.” /d at § 1251(2)(2). The primary means of
accomplishing these goals include effluent limitations for point sources—implemenicd through
NPDES permits—and TMTLs covering water bodies for which effluent limitations are not
stringent enough to attain water quality standards. In achieving water quality restoration, EPA
has ultimate responsible for the country’s water quality. Zd. at § 1251(d).

Specifically, Congress designed the NPDES and TMDL system to operate as follows:
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I. * Each state (or tribes who have rcecived “Treatment as a State” status) has the .
responsibility in the first instance to identify waterbodies that are compromiscd
despite permit-bascd limits on point-source pollutant discharges. 33 U.S.C. §
1313(d).
2; [f a waterbody is not in violation ot'a water quality standard, NPDES permits may

be jssued so long as they do not violate efflucnt limits. 33 U.S.C. § 1342(a)(1).

3 If a waterbody is in violation of a water quality standard despite effluent limits,
the State (or Tribe) must identify the waterbody as impaired on its § 303(d) list -
and establish a TMDL for it. 33 U.S.C. § 1313(d).

4. Where the State (or Tribe) has established a final TMDL, it may issue an NPDES
permit so long as the applicant can show that the TMDL provides room for the
additional discharge and establishes compliance schedules for current permit
holders to mect the water quality standard. 40 C.F.R. § 122.4(i). Otherwise, no
NPDES permits may be issued which allow new or additional discharges into the
impaired waterbody. 7d. ‘

Scction 303 of the UCWA establishes three spucific components that a state or tribe must adopt if
it sccks Lo run its own water quality program. First, a state or tribe must designate the “beneficial
uses” of its waters, 33 U.S.C. § 1313(e)(2)(A). Second, z state or tribe must establish “water
quality criteria” 10 protect the bencficial uses. Id. Third, a state or tribe must adopt and
implement an “antidegradation™ policy to prevent any further degradation of water quality. /d. at
§ 1313(d)(4)(B); see also 40 C.F.R. § 131.12, These thrce components of a slute or tribe’s water
quality program are independent and separatcly-enforceable requirements of federal law. PUD
No. 1 of Jefferson Counly v. Washington Dep’t of Ecology, 511 U.S. 700, 705 (1994).

In addition. and particularly important with respect to the Black Mesa, the CWA rcquires states
(or tribes) to identify any degraded watethadies within their borders, and Lo establish a-
systématic process to restore those waterbodies, Slates or tribes must periodically submit to the
EPA [or its approval a list ot waterbodies that do not mecet water quality standards  i.c.,the
state's or tribe’s Section 303(d) list. 33 U.S.C. § 1313(d). The designated waterbodies are called
“water quality limited,” 40 C.F.R. § 130,10(b)(2), which means they fail 10 meet water quality
criteria for one or more “parameters”—including particular pollutants (such as selenium,
aluminum or chloride) as well as stream characteristics such as tcmperaturc, flow, and habitat
madification. The “watcr quality limited™ designation also means that the watcrbody is not
expecied to achieve water quality criteria even after Lechnology-based or other required
controls—such as NPDES discharge permits—are applicd. 33 U.S.C. § 1313(d)(1): 40 C.F.R. §
130.7(b)(1). ' '

For these degraded waterbodies, the state or tribe must develop and implement a “total maximum
daily load” (“TMDL™) to restore water quality. See 33 U.S.C. § 1313(d)(1)(C) (explaining
TMDLs). The TMDL process includes identifying sources of pollutivu that have caused or
contributed to the degraded water quality, then establishing waste load allocations (for point
sources of pullution) and load allocations (for nonpoint sources of pollution). for those sources
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which have caused or contributed to the degraded water. 40 C.F.R. § 130.2(g) and (h). The final
“TMDL represents a “pie chart” of the pollution sources and their respective pollutant allocations
which, if properly adhered to, is intended to result in restoration of the stream to water quality
standards; it reflects an impaircd waterbody’s capacity to tolerate point source, nonpoint source,
and natura! background pollution, with a margin of error, while still mesting statc or tribal water
quality standards.

Despite the fact that both the Navajo Nation and Hopi Tribe have received “Treatment as a
State™ status for purposes of Sections 106 and 303 of the CWA, 33 U.S.C. §§ 1256, 1313, EPA’s
Adminiswrative Record demonstrates that neither the Tribes (nor the State of Arizona) have
submitted 10 EPA for its approval a list of waterbodies in the tribal land portion of the Little
Colorado River Watershed {and in particular Moenkopi Wash Drainage and Dinnebito Wash
Drainage) that do not meet water quality standards=——i.c., the state or tribe’s Section 303(d) list.
These drainages have not been assessed by Arizana Dopartment of Environmental Quality (AZ
DEQ™), BPA or the Tribes to determine whether they are “attaining” TMDLs or are “impaired.”
See AZ DEQ 2006-2008 Status at 8 (identifying the drainages as “Tribal Land—Not
Assersed™. Further. there are at least two stream segments in the Little Colorado/San Juan
Watershed that have been identificd by AZ DEQ and EPA as being impaired or not autaining
TMDL’s for copper, silver and suspended sediments. Jd at 9.

BMWC noics that the tribes’ water quality standards require monitoring of water qualily to assess
the effectivencss of poliution wontrals and to determine whether water quality standards are
being attained as well as assessment of the probable impact of effluents on recciving waters in
light of designated uses and numeric and narrative standards. See e.g. Hopi WQS
§2.102(A)(1997); Navajo WQS §203 (2008).

In light ol this, it is unlawful for EPA to issue a permit for new sources of increase permittcd
discharges® without first identifying whether these waterbodies arc compromised despite permit-
based limits on peint-source pollutant discharges, and if so, without first ensuring that TMDLs
arc established for the tribal land portion of the Liule Colorado River Watcrshed. and in
particular, Moenkopi Wash Drainage and Dinnebito Wash Drainage. See, e.g., Friends of the
Wild Sware v, U.S. knvil. Protection Agency, 130 F, Supp. 2d 1199, 1203 (D. Mo. 2000) (holding
that “|u]ntil all necessary TMDLs arc established for a particular WQLS, the EPA shall not issue
any ncw permits or increase permited discharge for any permit under the [NPDES] permitting

- program”). aff 'd in part, rev'd in pari, remanded by, Friends of the Wild Swan v. U.S. EPA, 2003
WL 31751849, 2003 U.S. App. LEXIS 15271 (9th Cir. Mont. 2003).

BMWC's request is consistent with, but not identical lo, the Hopi Tribe's 401 Certification for
the NPDES Permit and the Tribe's condition that “[wlater discharged under this permit shall not
contain scttleablc materiais or suspended materials in concentrations greater than or equal to

' Available on AZ DEQ’s website:
hitp://www.azdeq.gov/environ/water/assessment/downluad/2008/1g.pdf.

% According to EPA, “several new outfall focations have heen added. ..” Fact Shect at 2 (January
2010)(emphasis supplied). The Fact Sheet docs not identify the additional outfalls.

5
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ambient concentrations present in the recciving stream_that cause nuisance or adversely affect
beneficial uses.” See June 12, 2009 Letter from Hopi Tribe to John Tinger (emphasis supplied).
In this case. and until all nccessary TMDLs are established for these WQLS (e.g. until EPA
knows the “ambient concentrations™ present in the receiving streams), a permit rencwal
incorporating new discharges and outfalls cannot be issued. :

B. CWA Section 404 permitting

EPA sceks to issuc the NPDES permit for discharges or outfalls from earthen impoundments
with no indication that such impoundments have not been properly permitied in the first instance
hy the Army Corps of Engineers (“Corps™) under Section 404 of the CWA. 33 US.C. § 1344. Tt
is impossible to discern from EPA’s administrative reoord which impoundments were subject to
404 permitting. When contacted, the head of EPAs permitling vffice, David Smith, claimed that
‘he “was personally unfamiliar with the 404 permitting history at the sitc and that T did not
personally recall sccing any 4041 permitting issues raised during the period | managed EPA
Region 9's Wetlands Office.” No other information has bccn provided by the EPA regarding

this matrer.

Additionally. and because EPA has acknowledged that “[t]he facility may also require
authorization under a separate permil under the authority of Section 404 of the CWA for the
discharge of fill matcrial to a water of the U.S.,” Comment Response Document (August 3,
2009) at 8, BMWTC requests that EPA: (1) identify all impoundments which will be subject to 404
permitting under the terms and conditions of the current NPDES permit renewal; (2) identity all
of the impoundments (and outfalls) which arc or have beenisubjcct to 404 permitting; and, (3)
identify and provide any and all previously issued or 1o be issucd 404 permits for inclusion in
EPA’s administrative record. Additionally, BMWC requests that EPA identify and any and all
requirements and design paramcters that may be necessary to implement Section 404 of the
CWA and as they relate 10 the 1 12 outfalls now covered by EPA’s NPDES permit.

C. All Outlets Covered by the NPDES Permit Must to be Monitored

EPA must requirc monitoring ot all impoundrhcms (or vutlels) at the minc and covered by the
NPDES Permit. According to EPA’s permit, there are over 230 impoundments that exist on the

Black Mcsa/Kayents Complex and which arc covered hy the proposed permit. EPA’s Proposed
NPDES Permit at 8.

In this casc, PWCC argues without legal authority that, because the operation at Black Mesa is
huge and results in many hundreds of individual outlets PWCC (and by extension EPA) can
monitor less than aJl of the vutlets. Only a small percentage of PWCC’s outlets are manitored
and the results of monitoring this small subset is asscrted as somehow indicative or
representative of the total population of outlets.

First, designated outicts cannot [cgitimately be considered in compliance with the CWA without
actual monitoring data. BMW(C tinds nothing in the CWA that would allow EPA to rely on o
subset or sample of monitored outlets 10 determine CWA compliance for non-monitored outlets.
Second, there is no discussion or rationalization for choosing data from onc monitored outlet
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over another for purposcs of monitoring. Third, there is no indication thar there is a feed-back or
spot checking procedure to cnsurc the adequacy and appropriateness of the selected monitoring
points or that all problemaric monitoring locations arc being cvaluated. Finally, given the
relative abundance of outlets with excecdences of one or more water quality standards, it seems
excecdingly likely that there are many others not on the radar for lack of actual monitoring.

In sum, EPA must require monitoring of all outlets covered by the proposed NPDES permit.
Additionally, BEPA should requirc PWCC to recover at least 1-years worth of data for all outletﬁ
prior to issuance of an NPDES permit renewal.

D. EPA must Enforce WQS and Address Exceedences

For outlets and secps subject 1o monitoring and that have exceedenccs of water quality standards
(“WQS™), EPA must enforce WQS standards and requirc PWCC to address the exceedances.
See Proposcd NPDES permit at 9-11 (identifying 21 impoundments with exccedences). Under
the CWA, EPA may not issue NPDES permits for discharges that cause or contribute to an
excecdence of water quality standards. 33 U.S.C. §1311(b)(1)(c); 40 C.F.R. §122.4(a) (no
permit may be issued “[w]hen the conditions of the permit do not provide for compliance with
the applicable requirements of CWA, or regulations promulgated under CWA™); 40 C.F.R. §
122.44(d) (no permit may be issued “[w]hen the imposition of conditions cannot ensure
compliance with the applicable water quality requirements of all affected States™).”

Additionally, EPA should reject PWCC’s cxtraordinary request for a waiver of the WQS

standards so that the outlet can be considered in compliance. BMWC is aware of no legal basis
for EPA to grant such 4 request.

E. Compliance with New EPA Guidance

New EPA guidance (April 1, 2010) provides instructions for improving EPA’s ol surface coal
mining operations in Appalachian coal mines.* As this guidance is equally applicable to the
Black Mesa mine, BMWC asks EPA to usc this new guidance in permitting for Black Mesa.
Among other things, EPA should conduct a "rcasonable potential analysis" of the permit’s
potential to contribute to narrative or numeric water quality standards to ensure the permit
complies with the CWA.

? Additionally, the permit application and some of the exchanges between the applicant and the
agency establish that maintenance of leaking impoundments (of questionable design criteria and
404 permiltingstatus) is heing advanced as the prefcrred means to address problematic releases
of polluted water. Tr one unusually sraight forward example, and in response 1o a query by the
agency about lining a pond to stop problem seeps below the impoundment, the idea was
dismissed by the PWCC becanse doing so would result in substantial and frequent outlet
discharges that do nol currently ocour. As discussed in more detail below, and among other
things, EPA should use the NEPA proccss to address approprxate corrcctwe enforcement
measures to address these issucs.

* hup//Avww, epa.sov/wetlands/euidance/pdf/anpalachian mumto ininp f
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IV. NEPA Compliance

EPA must comply with the National Environmental Policy Act, 42 U.S.C. § 4321, e seq..
(“NEPA”) in issuance of a NPDES permit. No NEPA document has ever analyzed EPA’s
authorization of discharges at Peabody’s Black Mesa Complex which were first issued on
December 29, 2000. That said, BMWC requests that EPA analyze the impacts of the NDPES
Permit in an Environmental fmpact Statement (“EIS”) or, at a minimum, an FEnvironmental
Assessment (“EA™).

The trigger for an agency to be subject to NEPA mandates and the use of the NEPA procedural
requirements to “prevent or eliminate damage™ to the environment is a “major federal action.”
42 U.S.C. § 4332(2)(C); Ross v. FHA, 162 F.3d 1046, 1051 (10th Cir. 1998) (“major federal
action™ means that the federal government has *“actual power™ to control the project). The NEPA
process must “analyze not only the direct impacts of a proposed action, but also the indirect and
cumulative impacts of ‘past, present, and reasonable foresceable future actions regardless of
what agency (Federal or non-Federal) or person undertakes such other actions.™ C uster County
Action Ass’'nv. Garvey, 256 F.3d 1024, 1035 (10th Cir. 2001). Once a “fcderal action™ triggers
the NEPA process, an agency cannot define “the project’s purpose in terms so unreasonably
narrow as to makc the [NEPA analysis] “a forcordained formality.”” Cify of Bridgeton v. FAA,
212 F.3d 448, 458 (8th Cir. 2000) (gunting Citizens Against Burlington. Inc. v. Busey, 938 F.2d
190, 196 (D.C. Cir. 1991), cerl. denied 502 U.S. 994 (1991) (citing Sinmons v. U.S. Anny (_orps
of Eng'rs, 120 F.3d 664, 666 (7th Cir. 1997)).

NEPA applies to EPA’s decision to issue the tirst NPDES permit renewal. See 33 U.S.C. §
1371(c)(1) (CWA section specifically making EPA “new source™ permit approvals subject to
NEPA); 40 C.F.R. § 6.101. Ncw source means “any source” the constniiction of which is
commenced after the promulgation of Clean Water Act standards applicable to the source. 33
IS C. §1316(a)(2). Additionally, as stated by EPA’s Notice of Policy and Procedures for
Voluntary Preparation of National Environmental Policy Act (NEPA) Documents:

EPA will preparc an EA or, it appropriate, an ETS on a case-by-case basis in connection
with Agency decisions where the Agency detcrmines that such an analysis would be
beneticial.  Among the criteria that may be considered in making such a determination
are: (a) Lhe potential for improved coordination with other federal agencices taking rclated
actions; (h) the potential for using an EA or EIS to comprehensivcly address large-scale
eco]oglcal impacts, particularly cumulative effects; (¢) the potential for using an FA or an
EIS to facilitate analysis of environmental justice issues; (d) the potential for using an EA
or BIS (o expaud public involvemcent and to address controversial issues; and (e) the.
potential of using an EA or EIS to address impacts on special resources or public health.

63 Fed. Reg. 58045-58047 (Oct. 29, 1998).
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In this casc, “scveral new outfall locatlons have been added and several have he,en eliminated to
reflect changes in ongoing mining activities.” Fact Sheet at 2 (January 201 0).° The permit also
“incorporates new regulatory requirements for the Western Alkaline Coal Mining Subcategory
for reclamation areas that were promulgated in January 2002...." Id. In other words, EPA’s
permit specifically covers “new sources” as defincd by Scctlon 306 of the CWA, 33 US.C. §
1316, (i.e.. new outfalls) which should have been analyzed under NEPA. 33 U.S.C, § 1371(c)(1)
(“discharge of any pollutant by a new source ... shall be deemed a major Federal action
significantly affecting the quality of the human environment™ within the meaning of NEPA)
(emphasis supplicd). For example, there are over eight (8) new sources that are now covered by
the new regulations for Western: Alkalinc Coal Mining Subcategory for reclamation areas. See
NPDES Permit at Appendix C. The environmental impacts of these new sources were never
considered or analyzed pursuant to NEPA and must be analyzcd in and EIS or EA.

Further, the proposed NPDES Permit is based on significant new information. According to
EPA’s Fact Sheet, “the proposed permit also incorporales revisions to the Seep Monitoring and
Management Plan, which was created pursuant to the previous permit, in order to reflect the
results of previous monitoring and to address the impoundments causing sceps.” Fact Sheet
(January 2010) at 2 (emphasis supplicd). Again, this significant new information must be
analyzcd in a NEPA document.

Moreover, there are multiplc connected actions that must be analyzed in an ETS or EA including,
but not limited to, OSM’s proposcd permit renewal for the Kayenta Minc;® OSM “technical
review” of the PWCC’s Sediment Control Plan (Which was based on the now vacated Life of
Mine permit issued by OSM); and/or, any and all 404 permitting by the U.S. Army Corps of
Engineers. NEPA and its implementing regulations define “connected actions™ as, aimong other
things, actions that are “interdependent parts of a larger action and depend on the larger action
Fon thcir_]ustif‘ cation,” and require that they be addressed in the same NEPA review document.

C.F.R. § 1508.25(=a)(1). Additionally, and from the public’s perspective, NEPA compliance is
cleal ly necessary to facilitate and increase agency coopcration and evaluation of these
intcrrelated matters. See 40 C.F.R. §1501.6 (dealing with cooperating agencies).

rinally, a NEPA process would alluw lur meaningful public ¢valuation and understanding of
EPA’s NPDES permilting process and these complex environmental matiers. It would also
facilitate analysis of environmental justice issues. expand public involvemnent, address
controvcrsial issues and allow for analysis of impacts to special resources (such as livestock
grazing) or public health. Many of the people directly impacted by EPA’s permit issuance are
downstream Navajo and Ilopi tribal communities in the Black Mesa area (including tribal
members who use these impoundments for livestock grazing) who bear a disproportionate share
ol Peabody’s ongoing discharge of numerous pollutants onto tribal lands. These communities
often lack the political agency and economic leverage required for effective participation in
environmental decision-making processes. EPA should use the NEPA process to take the

* Neither the draft permit nor the Tact sheel identifies what outfalls have been added or
ehmmated EPA must identify with specificity thesc changes.

® Comments arc due on the operating permit renewal on May 17. 2010. A highly incompletc
version of'the permit application is availabic on OSM’s website: http://Www,wrcc.osmre.gov/
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required “hard 100k™ and ensure that tribal people and lands are not being disproportionately
impacted by Peabody’s massive mining operation and ongoing discharge of pollutants.

Any NEPA process should include adequate public notice, comment, and participation pursuant
to NEPA’s implementing regulations at 40 C.F.R. §1506.6.

IV. EPA Cannot Rely on OSM’s Techmcal Review Because of Remand and Vacation
of OSM's LOM Pcrmit

Here, it is unlawful for EPA 10 rely on OSM's “tcchnical review” of PWCC’s Sediment Control
Plan for purposes of approval of the NPDES Permit. According to EPA’s Fact Sheet at 5, and
bascd on a Memorandum of Understanding between EPA and OSM, EPA is relying on OSM’s
“technical review and approve[al of] the permittee’s Sediment Control Plan.” /4. Speeifically,
“OSMRE completed a technical review of PWCC's Sediment Control Plan, which PWCC
submitted in order to re-categorize outfalls as Western Alkaline Reclamation Areas and to apply
for a revision of its permit under the Surface Mining and [sic] Control Reclamation Act. See
January 28. 2009 letter from Dennis Winterringer, OSMRE to Gary Wendt, PWCC.” Id.

PWCC requested under the Clean Water Act Western Alkaline Drainage Category regulations to
use ""best management practives in licu of cight existing sedimentation ponds in areas N6. 7
(ponds 021 (N6-C), 022 (N6-D), 037 (N6-F), 049 (J7-CD), 0505 (J7-E), 051 (J7-F), 174 (J21-D),
and 175 (J21-E))." Tine 16, 2009 Letter from Dennis Winterringer, OSM to Gary Wendlt,
Peabody. OSM approved PWCC's request as “an application for minor rcvision of Black Mesa
Complex permit AZ 0001 D (project AZ-0001-D-J-58)." Id. (w/attached “Application for
Miner Permit Revision™).

As EPA is awarc Administrative Law Judge Holt issued an (rder on January 5. 2010 vacating
the underlying Life of Mine (“LOM™) permit from OSM. OSM’s LOM permit allowed Peabody
to operate the Black Mesa and Kayenta mines jointly as the Black Mesa Project (a.k.¢. Black
Mesa Complex). Because the LOM is now vacdl.ed OSM’s approval ot a “minor revision™ 10
the LOM permit should also be considered vacated.” Any other interpretation would be
inconsistent with Judge's Holt's Order,

Additionally. und as BMWC has already requested and because therc is no Black Mesa Complcx,
EPA should temporarily withdraw the propowed NPDES Permit for the Black Mcsa Complcx and
reissue any proposed permit at some future datc in accordance with Judge Holt's tindings and the
existing stafus quo (i.e. treating the mines as separate entities for permitting purposes).

In sum, it is unlawful (ur EPA to rely on OSM’s “tcchnical review’ and approval of a “minor
revision” of the LOM and for purposes of approval of the NPDES Permit. At a minimum, EPA
and OSM should use the NEPA process to evaluate any “technical review™ and approval of the
permittee’s Sediment Control Plan and issuance of any proposed NPDES permit in accordance
the existing status quo (/.. weating the mines as scparatc cntities for permitting purposes).

" BMWC has copied the Solicitor’s office on these comments and will be separately following up -
with the Solicitor on this matter.

10
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V. EPA Capnot Rely on OSM’s Biological Assessment for ESA Compliance.
A, The Endangered Species Act

EPA must comply with the Endangered Species Act, 16 U.5.C. § 1331, et sey. (“ESA™) when
issuing the NPDES permit. Section 7 of the ESA places affirmative obligations upon federal
agencies. Scction 7(a)(1) provides that all federal agencies “shall, in consuitation with and with
the assistance of the Secretary [of Commerce or the Interior], utilize their authorities in
furtherance of the purposes of this chapter by carrying out programs for the conservation of
endangeréd species and threatened species.” 16 U.S.C. § 1536(a)(1). Section 7(a)(2) mandates
that: ,

Each Federal agency shall, in consultation with and with the assistance of the Secretary
[of Commerce or the Interior]. insure that any action authorized, funded. or carried out by
such agency ... is not likely to jeopardize the continued existence of any endangered
species or threatened species or result in the destruction or adverse modification of
habitat of such species which is determined ... to be critical, unless such agency has been
granted an excmption for such action .., pursuant to subsection (h) of this section.

Id. § 1536(a)(2).

The ESA’s implementing regulations set forth a specific process, fulfillment of which is the only
means by which an action agency cnsures that its affirmative duties under section 7(a)(2) of the
ESA arc satisfied. In re Desert Kock Energy Company, LLC, PSD Appsal Nus. 08-03, 08-04,
08-05 & 08-06, slip op. (EAB Sep. 24, 2009) at 36 (citing 50 C.F.R. § 402.14(a); Sierra Club v.
Bubbitt, 65 T".3d 1502, 1504-05 (9th Cir. 1995); In re Indeck-Elwand, 1.1.CC, PSD Appeal No. 03-
04, slip op. (EAB Scp. 27, 2006) at 95). By this process, each federal agency must review its
Mactions”™ at “the earliest possible time” to determine whether any action “may affect” listed
species or eritical habitat in the “‘action area.” 50 C.F.R. § 402.14. The “aclion area” is defined
to mean all areas that would be “affected directly or indirectly by the Federal action and not
mercly the immediate ared involved in the action.™ 50 CF.R. § 402.02. The term “may affect”
is “broadly construed by FWS to include ‘[ajny possiblc effect, whether beneficial, benign,
adverse, or of an undetermined character,” and is thus easily triggered.” Judeck-Elwood, slip op.
at 96 (quoting 51 Fed. Reg. at 19926); Desert Rock, slip op. at 36 n. 33. If a “may affect”
detlermination is made, “consultation™ is required, Id.

Consultalion is a process between the federal agency proposing to take an action (the “action
apeiey”y —here, CPA — and, for nctivities affecting terrestrial species. the U.S. Fish and Wildlifo -
Service (“FWS”). “Formal consultation” commences with the action agency’s written request

for consultation and cancludes with FWS’s jssuance of a “biological opinion™ (“BiOp”). 50
C.F.R. § 402.02. The BiOp issued at the conclusion of formal consultation “states the opinion™

of FWS as 1o whether the federal action is “likely to jeopardize the continued existence of listed

(R
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species” or “result in the destruction or adverse modification of critical habitaf.” 16 US.C. §
1536(c)(1): 50 C.F.R. § 402.12(c).*

Prior to commencing formal consultation, the federal agency may prepare a “biological
assessment” (“BA™) to “evaluate the potential cffects of the action on listed and proposcd species
and designated and proposcd critical habitat™ and “detormine whether any such species or habitat
are likely 1o be adversely affected by the action.” 50 C.F.R. § 402.12(a). Whilc the action
agency is required to use a BA in determining whether ta initiate formal consultation, FWS may
use the results of a BA in determining whether to request the action agency to initiate formal
consultation or in formulating a BiOp. 50 C.F.R. §§ 402.12(k)(1), (2). [fa BA concludes that
the action is “not likely to adversely affect” a listed species, and FWS concurs in writing, that is
the end of the “informal consuitation™ process. 50 C.F.R. § 402.13.

'B. EPA Must Consult with FWS to Consider the Effects of the NPDES Permit
to Threatened and Endangcred Specics in the Action Area.

Threatened and endangered specics that are known to occur within the “action area” of the
permit that may be artected directly, indirectly, and/or cumulatively by the activitics authorized -
by the permitted discharges. At a minimum, such species include the endangered southwestern:
willow flycatcher, the threatened Mexican spotted owl, and the threalened Navajo sedge arid its
critical habitat, black-footed ferrel as well as species and habitat that occur downstream from the
dischargpes, such as the Little Colorado River spinedace, and species that are affecied by the air
emissions resulting from combustion of the coal at the Navajo Generating Station. The NPDES
permit authorizes new and continued discharges from active mine areas, coal preparation areas,
and reclamation arcas within the Complgx, including discharges of selenium and other pollutants
that are known 1o affect [lora and fauna such as thesc species. But rather than meeting its ESA
section 7 duties and considering the full spectrum of such potential effects, EPA avoids its ESA
scction 7 duties altogether, chuosing to skip consultation with FWS to consider the effects of the
NPDES permil issuance to listed species and critical habitat.

As an initial matter, it must be noted that EPA’s attempt to apply the analysis contained in an
ESA document prepared by a separate [ederal agency, the Office of Surface Mining Reclamation
& Enforcement (“OSM™), for a different agency action, OSM’s now-invalidaicd issuance of'a
life-of-mine permit revision for the Black Mesa and Kayenta coal mines, to EPA's separate
issuance of the NPDES permit. Tndeed, there is nothing in the ESA’s regulations, statutory

31T FWS concludes that the activities are not likely to jeopardize listed specics, it must provide
an “incidental take statement” with the BiOp that speocifies the amount or extent of such
incidental take, the “reasonable and prudent mcasures” that FWS considers necessary or
appropriste (0 minimize such take, the “terms and conditions” that must be complied with by the
action agency or any applicant to implement any reasonable and prudent measurcs, and other
details. 16 U.S.C. § 1536(b)(4): 50 C.F.R. § 402.14(i). “Take” means an action would “harass,
harm, pursue, hunt, shoot, wound, kill, trap, capture, ur vullect,” ar “attempt to engage in any
such conduct.” 16 U.S.C. § 1532(19). Thus, a BiOp with a no-jeopardy finding effectively
grecn-lights a proposed action under the ESA, subject to an incidental take statement’s terms and
conditions. Bennett v. Spear, Bennett v. Spear, 520 U.S. 154, 170 (1997).
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language, or fundamontal purposes that would EPA to do thig, and EPA’« attempt to do so here
illustrates the problems with such an approach.

" First, OSM’s BA docs not actually consider the effects of discharges to threatencd and
endangercd species in the action area. As a result, it is palpably incorrcet for EPA to suggest, as
it does, that FWS concluded that therc would not be “any effects un listed specics due to the
discharges that would be regulated by PWCC’s NPDES permit.” Fact Sheet at 13-14. FWS
made no such conclusion, and OSM’s BA contained no such analysis. Thus, EPA cannot escape
its duties under ESA section 7 to consult with FWS directly over the ¢ffects of discharges =
including by obtaining FWS’s concurrence in its own determinations, as appropriate — on this
basis.

Indecd, there are numerous other flaws in e OSM BA that would render EPA’s reliance on it in
the NPDES permitting context particularly arbitrary. For example, O3M's BA docs not
consider, at all, the effect of the mines’ aperations to the recovery of threatened and endangered
species, and only considers the potential effects to species’ survival. This is a patent violation of
the letter and spirit of the ESA, as is particularly illustrated in the omission of any analysis of the
effects of mining operations (again, not discharges) downstream from the scurce, such as o
threatened and endangered species that occur in the Little Colorade River watershed including
the Liltle Culurado spinedacc and other listed species and their critical habitat. Tnstead, the RA
distnisses these species out of hand by stating that such species have no “suitable” habital in the
action arca. Completcly unaddressed are, e.g., whether any listed species located downstrcam of
the “project area” (i.c., within the “action arca™) have areas in the “action area” for the NPDES
permil that are essential to their recovery, regardless of whether such arcas arc currently
“suitable™ or inhabited by listed species.’

In addition, in its BA OSM focused exclusively on direcr effects — [ e., those ¢ffects occurring as
a result of impacts in the dircet footprint of the mines and their related infrastructure. For
example, the OSM BA only considered the potential direct effects to the Southwestern willow
flycatcher habitat within the footprint of the “project area™ — an arca that is not described in the
BA but is depicted on a map included in the document. See OSM BA ai 6-2 10 6-5 (discussing
cffcors 1o SouthWestem willow Mycaicher within the “project arca™); id. a1 2-2 (Figure 2-1) (Map
of “Project Area™)."” The Final BA also focuses on impacts in areas occupicd by listed species

- % For instance, how will the discharges affect the recovery of the Southwestern willow
flycatcher? The southwestern willow flycatcher is a riparian=obligate specics that relics on
rivers, streams, and other wetlands for breeding, Idf, at 6-1. Suitable foraging and resting habitat
is known to exist in the area of the mines for this species, “near the hlack mesa mining
operation”, including in Moenkopi Wash, Jd. at 6-3. Southwestern willow flycatchers are
known to be threatened in part due to the “reduction, degradation, or elimination of riparian
habitat, which has curtailed the range, distribution and populations of this species.” /d. 'I'he loss
ofupanan habital results from impoundments, among other things. 7d.

® The draft permit’s Fact Shicet capicssly adopts this flawed approach. See Faot Sheet at 13
(stating that EPA has reached a “no effeet” determination for listed species because “as
evidenced by OSMRE’s Bmlngrcnl Assessment for the Lifc-of-Mine permit. no threatencd or
endangered species arc located in the project area™) (emphasis added).

13
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or critical habitat and the area of “Mining Opetations,” see id. at 6-5 (addressing potential effects
to Mexican spottcd owl), or the “Leasc Arca.” d. (considering elfects to black-footed ferret).
Compietely ignored throughout the OSM BA — as indirect or interrelated cffccts or as part of the
environmental baseline — are the effects of emissions of mercury and selenium from coal
combustion at the Navajo Generating Station that will occur within 300 km of the mines.

In evaluating the effects of the proposed Desert Rock Energy Project, a coal-fired power plant
that is proposed to be sited on the Navajo Nation within New Mexico, the FWS determined that
three hundred kilometers (300 km) is the appropriatc distance for properly evaluating the effects
of air cmissions from major sources like coal-fired power plants on federally-listed species.
FWS, Attachment A (Ex. 3) at 4. In this case, the desert tortoisc, southwestern willow
flycatcher, Colorado pikeminnow, and razorback sucker, as well as other listed species all oceur
within 300 km the Navajo Generating Station, as well as the Black Mgesa Project arca, and
therefore are potentially affccted by mercury and selenium emissions. See Center for Biological
Diversity Maps. Some species. including Colorado pikeminnow, razorback sucker, humpback
chub, Little Colorado spinedace, Mexican spotted owl, and Southwestern willow flycaicher,
oceur within 300 km of the San Juan Generating Station and Four Corners Power Plant as well.
See id. There is also critical habitat for the desert tortoise, Colorado pikeminnow, razorback
sucker, humpback chub, Little Colorado spinedace, southwestern willow flycatcher, Mexican
spotted owl, and Navajo sedge within 300 km of the Black Mesa Project area.

Coal-fircd power plants arc the largest source of mercury emissions in the United States.
Mercury levels in the Four Comners region arc alrcady high and adversely affecting the Colorado
pikeminnow and razorback sucker. In fact, the Navajo Generating Station, which is within the
300km Black Mesa Project area, is a large source of mercury and scicnium, particularly in
combination with the San Juan Generating Station and Four Corners Power Plant. See EPA’s
Emissions of Mercury by Plant — 1990 (Ex. 1)."

The ESA’s implementing regulations are clear and require a biological assessment to discuss the
“effects of the action.” which include both direct and indirect effects. together with the effects of
other activities that are interrelated or interdependent with that action, that will be added to the
environmental baseling, 50 CFR 402.02. Tndircet cffects are thase that are caused by the
proposed action and are later in time, but are still reasonably certain to occur. “Interrelated
actions™ arc thosc that arc part of a larger action and depend on the larger action for their
Justification; “interdependent actions’ are those that have no independent utility apart from the
action under consideration. 50 CFR 402.02. Under this regulatory scheme, it is ¢lear that the

" OSM does not define the Project’s “action area” in its BA for the life-of mine permit revision
for the mines. Had OSM and FWS identificd the “action area” for the life-of-mine permit, such
a description would have been included in the Final BA. See 50 C.F.R. § 402.02 (“biological
assessment” contains, by definition, “the information prepared by ot under the direction of the
Federal agency concerning listed and proposed species and designated and proposed critical
habital that may be present in the uction area and the evaluation of potential cffects ¢of the action
on such specics and habitat”) (emphasis added). The fact that the Final BA contains no
description nf the action arca simply confirms that the agencies never considered the cffccts to
listed species and critical habitat, and EPA has not remedied this defect by adopting OSM's BA.

14
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offccts of burning coal at the Navajo Generating Station must be considered as part of EPA’s
ESA scction 7 consultation. Yet, the OSM BA does not conmder these effects at all. Thus, itis
unlawful for EPA to rcly on its flawed analysis.

The “environmental baseline” must, for its part, include analysis of “the past and present impacts
ot all Federal, State, or private actions and other human aclivilics in (he action area.” 50 C.T'.R.
§ 402.02. Here, because emissions of air pollutants from the San Juan Generating Station and
Four Corners Power Plant are affecting endangered fish in the San Tuan River Basin, which is
also within 300 km of the Black Mesa Project area. these plants’ emissions should have been
accounted for as part of the environmental baseline for the ruines, and hence, the NPDES permit.
The OSM BA omits consideration of these problems as well.

FWS has acknowledged that mercury and sclenium contamination are of partioular concern to
the endangered fish speeies and to fish-eating birds along the San Juan River and that fish tissue

" samples exceed recommended mercury thresholds, putting the birds that eat them at risk for
mercury toxicity. Biological Assessment for the Proposed Desert Rock Energy Project (Rev.
Oct. 2007) (“Descrt Rock BA™) at 27. Studics also show that diet items for Colorado
pikeminnow, including small fish, speckled dace, and red shiners, exceed threshold levels of
concern and compromise the species® ability to reproduce. Id. Continued coal burning at Navajo
Generating Station. together with coal combustion at the San Juan Gencerating Statlon and the
Four Corners Power Plant, will only exaccrbate these effects.'?

The purposc of a biological assessment is 10 determine, based on the “best available scientific ...
data™, 16 U.S.C. § 1536(a)(2), whether an action “may affcet” listed species or critical habitat,
and the “may aftect” threshold is low, 51 Fed. Reg. 19926 (Junc 3, 1986) (the “may affoct™
threshold is a “low threshold™ that is “easily triggered” and “broadly construed™ to include “[a]ny
possible cffect, whether beneficial, benign, adverse, or of an undetermined character”)(emphasis
added). Given the elevated levels of mercury and selenium in endangered fish within the action
area of the mines, the indirect effects of such ¢missions from the Navajo Generating Station, San
Juan Generating Station. and Four Corners Power Plant clearly “may alfcet” — and indeed, are
affecting and will continue to affect — these and other species, and therefore should have becn
considered. By adopring OSM’s flawed cffects analysis, TPA fails also to consider these
emissions is a violation of the plain language of the ESA’s implementing regulations. Nat 'l
Wildlife Fed’n v. Nut 'l Marine Fish. Serv., 481 F.3d 1224, 1235 (9th Cir. 2007) (compliance
with the ESA’s implementing regulations is *not optional” and is the only way to cnsurs that
action agency’s affirmative duties under section 7 are satisficd).

Third, the OSM BA fails to incorporate into the environmental baseline any acknowledgement or
analysis of the ongoing effects of global warming that are already being observed in the action
area. Thc OSM BA does not incorporate an analysis of the ongoing and projected global
warming-related changes to vegetation, fire regimes. or watcr availability, despite the plethora of
informalion about such impacts in the southwestern United States that was available at the time
OSM was engaging in ESA section 7 consultation for the life-of-mine permit revision ~ and

' The Navajo Generating Station, San Juan Generaling Station, and Four Corners Power Plant
are some of the largest and highest-polluting coal-fired power plants in the United States.

15
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which is certainly available now. when EPA should be conducting its own ESA section 7
consultation for issuance of the NPDES permit.

Furthermore, despite being dated “Novcmber 2008, the Final BA does not cven refer to many
studies dated after 2006."° This is because the bulk of the ESA consultation history for OSM’s
life-of-mine permit revision occurred between Viay 2005 and March 2007. OSM only spent
June through November 2008, when the OSM BA is dated — or, less than six months ~ focused
on considering the effects of the life-of-mine permit revision to-listed species and critical hahitat,
and even then. simply revised the BA to omit discussion of certain aspects of the mines that have
since been discontinued (such as the coal-slurry pipeline). Yet, numerous scientific studies and
reports were released during 2007 through 2008 that document changing conditions duc to
climate change in the Southwest, and these should have been considered during the ESA
consultation for the life-ot-mine permit revision, but were not. These changing conditions,
which arc alrcady occurring, include deceeasing water availability and streamflows, and

- increasing temperatures and aridity. See NRDC v. Kempthorne, 506 F. Supp. 2d at 369 (citing
Pac. Coast Fed 'n of Fishermen's Ass 'ns v. Nat’l Marine Fisheries Serv., 265 F.3d 1028, 1033
(9th Cir. 2001)) (“[a]t the very least, these studies suggest that climate change will be an

‘impottant aspect of the problem’ meriting analysis™ during section 7 consultation); cf. Greaier

Yellowstone Coal., et al. v. Servheen, et al., 9:07-cv-00134-DWM, slip op. at 26-29 (D. Mont.
Sep. 21. 2009) (vacating rulc dclisting Ycllowstonc population ofgnzzly bears for failure to
consider effects of decteasing whitebark pine due caused in part by climate change).

Finally, even it could somehow be said that it is appropriate for EPA to rcly on the OSM BA in
this instancc to comply with ESA procedural obligations, EPA still has not met its duty under
scction 7(a)(1), which “impaoscs a specific obligation upon all federal agencies to carry out
programs (o conserve each endangered and threatened species.” Fla. Key Deer v. Paulison, 522
F.3d 1133, 1146 (11th Cir. 2008) (citing Sierra Club v. Glickman, 156 F.3d 606, 616 (5th Cir.
1998) (“Given the plain language of the statute and its legislative history, we conclude that

13 There arc only three references, out of dozens listed in the References section of the Final EA,
arc dated after 2006, all of which are at least almost two years old. They are: :

BIOME Ecological and Wildlife Research (BIOME). 2008. Final report 2007: wildlife
monitoring, ,BIa_clc Mesa, Arizona. Submiited to Peabody Western Coal Company, BRlack
Mcsa and Kayenta Mines.

Rotﬁ, D. 2008. Personal communication by D. Roth, botanist, Navajo Natural Heritage
Program, with Jean Charpentier, URS Corporation, June 25, 2008.

U.s. Depzirtmeﬁt of the Interior, Fish and Wildlife Service (FWS). 2008a. Coconino
County Listed Spccics. Accessed online July 2008.
http://www.Ws.eov/southwest/es/arizona/Documents/CountyLists/Yuma.pdf,

' Indeed, the OSM BA only mentions the term ““climate chauge™ twice — both times, in
connection with a discussion about the anticipated effects to Navajo sedge. See Final BA at 6-15

(Bates # 3-01-01-001119). RBut even then, the OSM BA (xils to actually consider what the
converging effccts of the Project and global warming to Navajo sedge would actually be.
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Congress intended to impose an affirmative duty on cach federal agency to conserve each of the
species listed pursuant to [16 U.S.C.] § 1533. In order to achicve this objective, the agencies

- must consult with fthe] FWS as to each of the listed species, not just undertake a generalized
consultation.™). While EPA has some discretion to determine how it will meet section 7(a)(1)’s
affirmative duty, “{{Jotal inaction is nat allowed.” Jd. Yet, here EPA totally avoids its duty to
comply with section 7(a)(1). an error which is corollary to its decision w siinply adopt OSM’s
flawed BA (or its own purposes. See id. at | 147 (citing Pvramid Lake Paiute Tribe of Indians v.
U.S. Dep't of Navy, 808 F.2d 1410, 1417 (§th Cir. Nev. 1000)). At the very least. section 7(a)(1)
requires EPA to consult with FWS to ensure that OSM’s BA is adequate for this purpose, up-to-
date, will significantly contributc to the recovery as well as the survival of listed species, and that
nothing more will be required to conserve listed specics affected by discharges, See Pyramid
Lake, 898 F,2d at 1417 (in exercising wheir duty to conserve, non-Interior Department agencics
must do $o in consultation with the Secretary™).

" “For all of these reasons, EPA has failed to comply with its affirmative dutics under ESA section
7 in connection with its issuance of the NPDES permit.

V. Conclusion

In summary, BMWC requests that EPA re-notice the draft NPDES permit, hold additional
hearings and a community workshop and provide to BMWC within ten (10) buginess days all of -
the supplemental information requested and identified herein as part of a revised Adminiswrative
Record.  Additionally, and as a substantive matter, EPA must comply with both the Clean Water
Act and Endongered Species Act in permit issuance. As a procedural and analytic matter, EPA
must additionally comply with the requirements of the National Enwronm!:ntal Policy Act and
develop an EIS or EA. )

If you have any comments or questions regarding this requcest, please do not hesitate to contact
me at (970) 247-9334 or brad.bartlen@frontier.net.

Respectfully submitted,

/s Brad A. Bartleti

Brad A. Bartlet;, Managing Atiorney
Encrgy Minerals Law Center

Amy Atwood ‘

Senior Attomey, Public Lands Encrgy Director
CENTER FOR BIOLOGICAL DIVERSITY
PO Box 11374, Portland OR 9721 1-0374
Office: 503-283-5474

Fax: 503-283.5528
atwood@biologicaldiversity.org

Aunorneys for BMWC e al.
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Copy: David Smith, Manager, NPDES Permit Office, EPA Region IX
. Erica Maharg, Office of Regional Counsel, U.S. Environmental Protcction Agency
Art Kleven, Regional Solicitor’s Office
Dennis Witerringer, Office of Surface Mining, Reclamation and Enforcement
Marjorie Blaine, Senior Project Manager, U.S. Ariy Corps of Engincers
Steve Spangle, Field Supervisor, U.S. Fish and Wildlife Scrvice
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